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1. PUTTING IT ALL IN CONTEXT  
 
What do we mean by legislation? 
 
Most countries have written constitutions for historic reasons, mainly down to centuries of political stability, the UK does not have a 
formal written constitution setting out rules about how we govern ourselves. We have a mix of laws we abide by which have been 
made by parliament, subject to scrutiny of an independent judiciary, and the conventions or practices which bind together the day to 
day business operation of the state.  
 
We run by the principle that “whatever the Queen in Parliament enacts is law” subject to the convention the Queen will never refuse 
to give Royal Assent to legislation which Parliament has passed.  
 
The House of Lords continues to sit to review what the House of Commons approves as law, but there are conventions it will not 
reject a finance bill (which George Osborne thought they had done last year in relation to benefit changes in a finance bill). It is also 
curbed by legislation to return a bill once. The Parliament Act 1949 was never approved by the House of Lords (it imposed 
restrictions upon the House of Lords) but it received Royal Assent all the same because the King by convention accepted the 
supremacy of the House of Commons to make legislation. We no longer have civil wars to sort that kind of issue. 
 
We still have a Monarch and a House of Lords, but their power has been curtailed over time by legislation passed by Parliament. 
So in 1688 (‘The Bill of Rights”) limited the power of the Monarch, the Parliament Acts 1911 and 1949 limited the times a bill passed 
by the House of Commons could be refused by the House of Lords, and the House of Lords Act 1999 removed the right of 
hereditary peers to sit in the House of Lords (there are still a limited number agreed by compromise, at least for now).  
 
Now the House of Commons with its elected members make the law. In fact the reality is the Executive (the Prime Minister and her 
cabinet) which decide what laws are made, supported by the MP’s it has under its control. It is by that process legislation or 
statutes make the law which we all have to abide by.  
 
Sometimes a statute will give power to a government minister to make regulations under a statute. So the legislation sets the 
framework, and the detail is left to the Minister of State and his Department. That is called Secondary Legislation. Two good 
examples of Secondary Legislation which affect landlords: the Tenancy Deposits Regulations; and under the Deregulation Act 
2015. 
 
The making of legislation is fundamentally a political process and legislation is a reflection of political swings reflecting the mood of 
the electorate. So the Parliament Act 1911 was passed by a Liberal government under the guidance of the radical Lloyd George. 



The 1949 Parliament Act by Attlee’s post war Labour government, The House of Lords Act 1999 was Tony Blair’s New Labour 
government. The Bill of Rights in 1688 came from a period of bitter civil war and followed a period when the Britain became a 
commonwealth but didn’t like it and restored the monarchy but this time subject to the control of Parliament.  
 
So the constitution has developed over time rather than in a single dramatic event of revolution as you find in the USA and France, 
or as a consequence of losing a war as in Germany. Legislation is the implement of the Executive to impose its will through the 
creation of laws. All legislation is at the mercy of the political process and it is the right of each successive government to change 
the law. So Parliament passed legislation to enter economic and political union with other European states by the European 
Communities Act 1972, but it will sometime in the future have to pass legislation to leave that union, assuming of course Parliament 
follows result of the Referendum! 
 
So how has all this impacted on Landlords? In living memory the policy makers have passed: 
 

1. Rent Act 1977 – secure tenants, very difficult to remove, passed by a Labour government at a time when the security of 
tenants was seen as the most important factor. 

2. Housing Act 1980 Margaret Thatcher’s fundamental change to housing law with the first right to buy legislation and the first 
step moving away from secure tenants with Protected Shorthold tenancy 

3. Housing Act 1988 the completion Margaret Thatcher’s fundamental shift away from secure tenancies with Assured Shorthold 
tenancies  

 
What next? Labour manifesto pledge in 2015 of rent control. The Immigration Bill 2015 extending the implementation of the Right to 
Rent 
 



What about Europe? 
 
A hot topic of course. 
 
It is said that UK legislation is not supreme whilst we are a member of EU, but it would be a UK Parliament which would pass UK 
legislation to sever our ties.  
 
Whilst we remain members of the EU then law passed in Europe will influence and change the laws in the UK. The law generally 
comes from the European Council which consists of the political leaders of each member state, is processed through the 
Commission, a body with representatives appointed by each state, debated in the European Parliament by representatives elected 
in each member state. 
 
When law is made it is left to the individual EU members to introduce in each state, so the UK parliament will be required to look at 
and decide how it is to be implemented. If there is inconsistency between legislation in each member state the European Court of 
Justice will sort out inconsistencies. 
 
The way in which regulations are drawn in Europe can be controversial, for example Commission Regulation 2257/94 which 
provided that “bananas should be free from malformation or abnormal curvature of the fingers” interpreted in the press as all 
bananas must be straight. It was part of a package to protect consumers but came to mean something more. 22 years on we still 
eat curved bananas. 
 
An example of where European law has an effect on landlords? 
 
Equality Act 2010 was passed by the UK Parliament in response to the European Equal Treatment Directive 2006/54. Each 
member state was given time to introduce it The legislation has courted controversy from a Bed and Breakfast owner refusing to 
allow gay couple from staying at their establishment on grounds it was contrary to their religious belief, and from May 2015 a 
Wedding cake business which refused to make a cake with pro gay slogan on it. The case resulted in an award of compensation of 
£500. In both cases the Act applied because they were business run for profit rather than religious bodies (which have exemptions 
under the Act). From 1st February 2016 the Immigration Act 2014 applies to all tenancies granted and requires a landlord to carry 
out checks on all adults over the age of 18 using the property as their main home. There as a pilot scheme and some mystery 
shoppers were sent out and here is what they reported: 
 

1. An Asian ‘shopper’ phoned a landlord in response to a card advert. The Landlord said that had a local person who wanted 
the property and it was much easier to rent to them. 



 
2. An Asian ‘shopper’ who went to an independent letting agent reported ‘I was told they needed to look at what they had that 

was suitable for me and then needed to check with the landlords on whether the landlord wanted to do the right to rent check 
because it cost extra’ 

 
Excluding a potential tenant because of their ethnic grouping would be discriminatory (as it would be potentially on grounds of sex, 
sexual orientation, or religion) under the Act.  
 
So what next? I don’t foresee any significant changes in the area of landlord and tenant law. After all, the big changes in 1977, 
1980 and 1988 all took place in the period we were members of the EEC/EU. 
 
  



2. PROPERTY OWNERSHIP  
 
Okay so you have bought the property so what does that mean? 
 
Technically all land in England and Wales is owned by the Crown and you own what is called an Estate in land. That can either be 
Freehold or Leasehold.  
 
Freehold means you won the land outright and there is no time limit on your ownership. It may still be subject to rights granted over 
it such as rights of way, or covenants reserved in favour of another person, for example a restriction on use for a residential house 
only, or to prevent you keeping pigs. 
 
Leasehold gives you similar rights of ownership but it will always be subject to the terms of a lease, often the payment of an annual 
ground rent, and will be limited in time. Blocks of flats will always be owned as a leasehold with common areas jointly owned. 
Leaseholds are subject to some special laws to protect leaseholders. So the Leasehold Reform Housing and Urban Development 
Act 1993 gives a right to certain long leaseholders to extend the term of their lease or buy the freehold.  
 
Land can be owned by a single person, a company, a collection of people such as a husband and wife or partners in a business. If 
it is jointly owned there should be an agreement about how the land is to be held and the interests treated. That could be in a 
Declaration of Trust (e.g. what happens if one party dies) or if a business partnership in a Partnership Deed.  
 
If you have co-owners the land can be held as joint tenants or as tenants in common which dictates what happens when one owner 
dies. As a joint tenant the land will pass automatically to the other owner (usual with a husband and wife). As a tenant in common 
the land will pass under the terms of the owners will or the rules of intestacy. You can ‘sever’ a joint tenancy at any time. 
 
The Law of Property (Miscellaneous Provisions) Act 1989  
 
Provides that any contract for the sale of land must be in writing and the contract must include all the terms the parties have 
agreed. Sounds obvious but it causes problems if some of the agreed terms are not included in the contract. If they are not there 
they cannot be enforced, even if both parties accept they had agreed those terms (North Eastern Properties Ltd v Coleman 2010 
involved the purchase of a portfolio of properties but the failure to include a term about the commencement of work on a medical 
centre meant the buyer ended up with an alleged £2.7 million loss)  
 



The Land Registration Act 1925 
 
The Act provides for a system of registration of all estates in land. The majority of land in England and Wales is covered by land 
which has been registered and that grows each time land is sold. It is a state guarantee of ownership and when land is sold the 
buyer can check who owns it, whether there is a charge registered against it and most of the rights which may affect its use and 
enjoyment. Beware there are still some rights which exist which may not be on the register, things such as rights of way. If it is not 
registered it is termed simply unregistered land and the owner will have to prove their title by reference to title deeds in order to sell 
it. 
 



3. LEGISLATION AFFECTING THE RELATIONSHIP OF PRIVATE LANDLORDS AND THEIR TENANTS 
 

Primary legislation: 
 
Housing Act 1988 created Assured and Assured Shorthold Tenancies relevant to anything granted after 15th January 
1989, what they created and assured tenancies, exceptions Value and company lets;  
 
Assured Shorthold tenancies and Assured tenancies – Section 21 and what it means (Document 1). Right of succession to spouse 
or partner on death. 
 
It will be an AST if it started after the 27th February 1997 (it may be an AST granted between 15th January 1989 and 27th February 
1997 provided you complied with section 20 of the Act requirement for notice it was to be an AST), is the tenant’s main 
accommodation and the landlord doesn’t live there. 
 
Won’t be AST if started before the 15th January 1989, rent is more than £100,000 per year, the rent is less than £250 a year (or 
£1,000 in London),  is a tenancy of a business or licensed premises, or a holiday let.  
 
Doesn’t now have to be in writing but best advice it to ensure it is. 
 
Rent Act 1977  
 
Created Regulated Tenancies. Oh dear. You will not be expected to recover possession even where the tenant in arrears 
 
Apply to any subsisting tenancies granted before 15th January 1989,  
 
Tent regulation and fair rents  
 
Succession rights in favour of spouse, partner or member of family if they have resided for more than two years. 
 
Protection from Eviction Act 1977  
 
Harassment of tenants and protection from eviction without court order. A criminal offence (but note impact of Immigration Act 
2016).  
 



Torts (Interference with Goods) Act 1977 
 
Helpful where the tenant has left goods in the premises you need to dispose of.  
 
Take a commercial view – has it been left because it is junk and the tenant has left you with the problem – dispose? 
 
If uncertain or has value, then the Act gives you the power of sale over goods in your possession or under his control where: 
 

The tenant is in breach of an obligation to take delivery of them, or 
 

the landlord has imposed such an obligation by giving notice to the tenant but is unable to trace or communicate with him, or 
 
So impose the obligation to take delivery of the goods by serving notice under T(IG)A 1977 Sch 1, Pt I. This notice confirms that 
the goods can be collected or are ready for delivery. 
 
The landlord must account to the tenant for any proceeds of sale less any costs incurred but he cannot offset the proceeds of sale 
against any arrears of rent or other monies owed by the tenant to him – do you have a contractual provision in your agreement to 
offset?. 

The Notice 

the name and address of the tenant (last known) 
 

the particulars of the goods (the description must be clear enough for them to be identified) 
 

the place where they are held 
 

that the goods are ready for delivery to the tenant  
 

the date on or after which the goods will be sold  
 
Once the deadline set in the notice expires, the landlord can sell the goods. 
 
If you have an email address use that, a mobile then a text message. 



 
A reasonable period of 14 days should pass before the goods are sold.  
 
NB You do not have to give three months notice as a landlord. In cases where money is due in respect of the goods, e.g. a 
garage has worked on a car, then and only then would 3 months notice be required. 
 
If you think the goods have some value then if the tenant’s current whereabouts is unknown, an advertisement in a newspaper 
circulated in the area where the goods have been deposited should constitute reasonable steps to trace the tenant.  
 
It is advisable to attempt to trace the owner of the goods, if known, by using a tracing agent and if unsuccessful to keep the 
evidence that an agent was instructed (along with the results) in case a claim is later brought for wrongful interference. If they are 
valuable (rare) then consider a court application to dispose of the goods. 

 
Landlord and Tenant Act 1985  
 
Section 11 the duty of Repair 

The statutory obligation 

keep in repair the structure and exterior of the dwelling house including drains, gutters and external pipes 
 

keep in repair and proper working order the installations in the dwelling house for the supply of water, gas and electricity and 
for sanitation (including basins, sinks, baths and sanitary conveniences, but not other fixtures, fittings and appliances for 
making use of the supply of water, gas or electricity), and 

 
keep in repair and proper working order the installations in the dwelling house for space heating and heating water 
 

The covenant does not require the landlord to: 

carry out works or repairs for which the lessee is liable by virtue of his duty to use the premises in a tenant-like manner, or 
would be so liable but for an express covenant on his part 

 
rebuild or reinstate the premises in the case of destruction or damage by fire, or by tempest, flood or other inevitable 
accident, or 

 



keep in repair or maintain anything which the tenant is entitled to remove from the dwelling house 
 

What is a 'dwelling house'? 
 

For this purpose a dwelling house is a building or part of a building let wholly or mainly as a private residence. 
 
What is the 'structure and exterior'? 
 
The meaning of 'structure and exterior' is a matter of fact and degree. 

'Structure' consists of 'those elements which give it its essential appearance, stability and shape'. It does not extend to 'the many 
and various ways in which the dwelling house will be fitted out, equipped, decorated and generally made to be habitable'. It is not 
limited to load-bearing elements and includes windows, including their sashes, cords, frames and essential furniture. 
 
The Court of Appeal held a landlord is not liable under his repairing covenant for damage caused by condensation to the extent 
that it resulted from a design defect in the building. A covenant to repair does not carry with it an obligation to remedy poor 
design, faulty installation or any other defect that has not caused damage to the property. 
 
The duty extends to the reinstatement of decorations damaged by the work of repair. 
 
Installations 
 
Installations must be kept in repair and be capable, so far as their own structural and mechanical condition is concerned, of 
working properly. The landlord is not obliged to lag an un-lagged water pipe or to replace a blown fuse but the position would be 
different if a pipe rusted through or the insulation on the wiring deteriorated. An installation cannot be said to be in proper working 
order if, by reason of a defect in construction or design, it is incapable of working properly; and in so far as installations for the 
supply of gas, water and electricity are concerned, an installation is in proper working order if it is able to function under those 
conditions of supply that it is reasonable to anticipate will prevail. 



Knowledge of the defect 

The implied obligation to repair extends only to cases where the landlord has knowledge of the defect. It is sufficient if he has 
information about the existence of a defect which would put a reasonable person on inquiry as to whether repairs were needed. 
 
It is not necessary for the landlord to be told the exact position or extent of the defects. It is enough that he is put on inquiry as to 
whether repairs are needed. 
 
The necessary repairs should be carried out properly within a reasonable time of the landlord's receiving notice of the defect. 
 



Housing Act 2004  
 
Tenancy deposits 

Tenancy deposit schemes 

Since 6 April 2007, all deposits taken by landlords for residential assured shorthold tenancies (ASTs) in England and Wales must 
be protected by a tenancy deposit scheme (TDS). The parties to an AST cannot contract out of the obligations. 
 
There are two types of TDSs, namely insurance-based schemes and custodial schemes. They are intended to: 

allow tenants to get all or part of their deposit back when they are entitled to it and make any disputes easier to resolve 
 

encourage landlords and tenants to make a clear agreement from the start on a property's condition so that a landlord is not 
left out of pocket when a tenancy expires and a tenant leaves 
 

It is for the landlord, as opposed to the tenant, to choose which scheme to use. However, it should be noted that currently only the 
custodial TDS is available where the landlord is a company that is registered overseas. 

What is a deposit? 

A deposit for the purposes of the legislation is any money intended to be held (by the landlord or otherwise) as security for: 
 

the performance of any obligations of the tenant, or 
 

the discharge of any liability of the tenant 
 

arising under or in connection with the AST. 



Generally, the deposit will be a one-off lump sum at the outset of a tenancy but sometimes a deposit may come in a different 
form, for example additional money charged as rent each month by the landlord for potential cleaning and repair costs. 

In Johnson, the Court of Appeal held that, on the wording of the tenancy agreement, the payment of six months’ rent upfront was 
not a deposit for the purposes of the TDS. There was an important distinction between money paid to discharge an existing 
obligation and money paid with the intent that it be held as security for the performance of some other (primary) obligation or as 
security for the discharge of some other (primary) liability. Money paid in order to discharge a current liability is not paid with the 
intention that it be held as security for the discharge of that liability. The payer's intention is that the liability will be discharged by 
the payment itself and so there can be no need to provide security for the discharge of the liability in the future. 

What are the initial requirements? 

Within 30 days after receiving the deposit, the landlord must comply with the initial requirements of the TDS by giving the tenant 
and any relevant person (meaning someone who pays the deposit on the tenant's behalf) certain prescribed information about the 
TDS, the deposit and the AST (section 213(3)–(6) of the Housing Act 2004 (HA 2004) as amended by section 184 of the Localism 
Act 2011 (LA 2011)). It should be noted that LA 2011, s 184 extended the period for compliance from 14 days to 30 days only 
where the landlord received the deposit on or after 6 April 2012. 

Insurance-based schemes 

Under insurance-based schemes, the tenant pays the deposit to the landlord, who retains it and pays a premium and 
administration fee to the scheme administrator. The landlord must give the scheme administrator an undertaking to comply with 
any directions regarding payment of the deposit, but the scheme administrator must also maintain adequate insurance in respect 
of landlords' failures to comply with such directions. 
 
The landlord must comply with the initial requirements of the TDS. 

At the end of the tenancy: 
 

If an agreement is reached about how the deposit should be divided, the landlord returns all or some of the deposit to the 
tenant or retains all of it (as agreed) 

 
If there is a dispute, the scheme administrator will direct the landlord to hand over the disputed amount of the deposit within 
ten days - the insurance arrangements will then ensure that the deposit is returned to the tenant once the dispute is resolved, 
with any surplus being returned to the landlord or any shortfall being recovered from him (if possible) 



Custodial schemes 

Under custodial schemes the tenant pays the deposit to the landlord, and the landlord then pays the deposit into a separate 
designated account in the scheme. 
 
The landlord must comply with the initial requirements of the TDS—see above. 

At the end of the tenancy: 
 

If an agreement is reached about how the deposit should be divided, on the parties' application, the scheme administrator 
returns all or some of the deposit to either the tenant or the landlord within ten days (as agreed) 

 
If there is a dispute, the scheme administrator will hold the deposit until an adjudicator or court decides how the deposit 
should be split and that decision has become final or binding 

 
If the landlord or tenant are absent or uncooperative, on the other party's application, the scheme administrator will notify the 
absent or uncooperative party of the claim and: 
 

If the claim is accepted, pay out the amount claimed 
 

If the claim is not accepted, refer the matter to dispute resolution 
 

There is no provision allowing a custodial TDS to charge an administration fee but there is provision allowing for interest accrued 
by deposits in the scheme to be used to pay for the running of the scheme. 

Alternative dispute resolution 

Easy resolution of disputes over deposits, particularly without recourse to litigation, is central to the TDS regime. With this in mind, 
the scheme administrators for the TDSs have jointly published a guide on dealing with disputes and damages in connection with 
deposits, regardless of the scheme protecting the deposit. The guidance covers ADR, the role of adjudicators, avoiding disputes, 
evidence, and wear and tear.  

What happens if the landlord fails to comply? 

There are potentially significant penalties if a landlord fails to comply with the requirements of the TDS, in particular: 



Upon an application to court, the landlord may be ordered to repay the deposit or pay it into a TDS and, further, pay money 
by way of a fine 

 
The landlord may be prevented from recovering possession of its property pursuant to section 21 of the Housing Act 1988 
(HA 1988) 
 

Financial penalties 
 

Either a tenant or a relevant person may apply to court if a landlord: 

Has not complied with the initial requirements of the scheme or has failed to give the tenant the prescribed information within 
the 30-day deadline, or 

 
Having claimed that a particular scheme applies, the scheme's administrator has not confirmed this 
 

If either is proved, the court must order the party that appears to be holding the deposit to repay it to the tenant or the relevant 
person or, where the tenancy has not ended, to pay it into an authorised custodial scheme within 14 days beginning with the date 
of the order. 
 
Further, the court must also order the landlord to pay the tenant or the relevant person a sum between one and three times the 
deposit within 14 days of the date of the order. This penalty applies whether or not the AST is continuing and the application can 
be made whether or not the AST is continuing. 
 
This change, meaning that the court must order the payment of a penalty was introduced by the Localism Act 2011, . 
 
There is one reported case which sheds some light on the court’s approach to the exercise of its discretion in the amount of the 
penalty (ie between one and three times the deposit). 
 
In Okadigbo, the High Court confirmed that the culpability of the landlord was the most relevant factor in determining what order 
to make. The culpability in this case fell at the lowest end of the scale. The landlords were inexperienced. This was the first time 
that they had let out any property and they were letting out their home. They had quite properly put the matter in the hands of 
professional managing agents who let them down by not complying with the legislation. In addition, the breach was corrected. 
Although the tenants were lacking the protection for a period of some months, in the end matters were put right. 
 



This approach was followed in Khuja, though a county court is not a court of record.  
 
The court confirmed that following Okadigbo: 
 

'The conduct of the claimant is to be assessed. At one end of the scale will be cases where there has been a failure to 
protect a deposit through no fault of the landlord, and the time limit has been missed by a very small amount. At the other 
end of the scale will be cases where there has been a flagrant disregard for the rules, and the deposit has been 
dissipated in some way.' 

The court went on to confirm that the case fell somewhere between the two ends of the scale. The court pointed out that the 
landlord was a professional landlord and the rules about deposit protection have been in force for many years, including the 
changes incorporated by the Localism Act. The landlord had no good reason not to be fully aware of his responsibilities. His own 
company managed the property, so he could not blame an agent. On the other hand, the deposit did become protected 
eventually, the prescribed information was given, and the landlord was in a position to pay it back. There had been no dishonesty. 

Possession proceedings 

Under HA 2004, s215 a landlord cannot recover possession of its property by serving notice under HA 1988, s21 (section 21 
notice): 
 

If the deposit is not held in an authorised TDS 
 

If the initial requirements have not been complied with 
 

Unless and until the prescribed information has been given 
 

In addition, a section 21 notice cannot be served if the deposit comprised property other than money—in breach of HA 2004, 
s213(7). However, this can be remedied by returning the deposit to the person who provided it. 
 
The restriction on service of a section 21 notice does not apply where: 

The deposit has been returned to the tenant in full or less agreed deductions 
 

The tenant has brought a claim which has been determined by the court, withdrawn or settled 
 



However, failure to register a deposit or to comply with the initial requirements is not a bar to service of a notice under HA 1988, 
s8. 

Late compliance 

The changes introduced in LA 2011: 
 

Places strict liability on the landlord to protect the deposit and provide the prescribed information within 30 days 
 

Clarifies that if the landlord fails to comply with any of its obligations the tenant can make an application to court and can do 
so even where the tenancy has ended 

 
Provides that the court must make an order (for the return/payment of deposit into a designated account and payment of a 
penalty) if the landlord has not complied with any of its obligations 

 
Provides that if the tenancy has ended the court may simply order the return of the deposit (in other cases it can order its 
return or payment into a designated account as it sees fit) 

Deregulation Act 2015 

Measures in the Deregulation Act 2015 (DA 2015) confirm that: 
 

Deposits taken after 6 April 2007 that were protected with prescribed information served at some stage during the initial 
tenancy will be treated as having had the prescribed information served on every renewal or on becoming statutory periodic 
tenancies 

 
Deposits taken before 6 April 2007 which became periodic before that date must be protected or returned before a section 21 
notice can be served. There is no financial penalty.  

Agents’ liability 

In Draycott, the High Court held that, where a letting agent receives a deposit on behalf of a landlord and fails to protect it, the 
tenant can bring proceedings against the agent rather than the landlord for a penalty since the penalty should be imposed on the 
person who was responsible for failure to comply with the legislation. 
 



Houses in Multiple Occupation 

Your home is a House in Multiple Occupation (HMO) if both of the following apply: 

• at least 3 tenants live there, forming more than 1 household 
• you share toilet, bathroom or kitchen facilities with other tenants 

Your home is a large HMO if all of the following apply: 

• it’s at least 3 storeys high 
• at least 5 tenants live there, forming more than 1 household 
• you share toilet, bathroom or kitchen facilities with other tenants 

A household is either a single person or members of the same family who live together. A family includes people who are: 

• married or living together - including people in same-sex relationships 
• relatives or half-relatives, e.g. grandparents, aunts, uncles, siblings 
• step-parents and step-children 

Standards, obligations and how to complain 

If you live in a large HMO, your landlord must meet certain standards and obligations. Find out more about HMOs from Shelter. 

Contact your local council to report hazards in your HMO. The council is responsible for enforcing HMO standards and can make a 
landlord take action to correct any problems. 

Reclaiming rent 

All large HMOs need a licence from the local council. 

You can apply to the Residential Property Tribunal to reclaim rent if your landlord has been prosecuted by the council for running 
an unlicensed HMO. 



What Shelter advise tenants: 

Landlords of HMOs must make sure that: 

Proper fire safety measures are in place – for licensed HMOs smoke detectors must be installed 

Annual gas safety checks are carried out 

Electrics are checked every 5 years 

The property is not overcrowded 

There are adequate cooking and washing facilities 

Communal areas and shared facilities are clean and in good repair 

There are enough rubbish bins/bags  

HMO licence for a shared home 

Check with your local council to find out what the requirements are in your area, and if your landlord has registered your home as 
an HMO. 

Licences usually last for 5 years but some councils grant them for shorter periods. When deciding whether to issue or renew a 
licence, the council will check that the property meets an acceptable standard. For example, it will look at whether the property is 
large enough for the occupants, and if it is well manage by a landlord who is a ‘fit and proper’ person. 

If you live in a HMO that should be licensed but isn’t, your landlord can be fined ordered to repay up to 12 months’ rent (or housing 
benefit to the council). 

Many people living in HMOs have an assured shorthold tenancy. If this is you and the HMO should be licensed but isn't any section 
21 notice (two months’ notice) your landlord gives you will not be valid   Find out more about eviction from an assured shorthold 
tenancy. 



Localism Act 2011  
 
Amended the statutory provisions in relation to tenancy deposits and changed the law from April 2012. 
 
Immigration Act 2014  
 
Created the Right to Rent obligation which came into force across England on 1st February 2016. I have not reproduced them here 
as they are too voluminous, but the Right to Rent booklet which every landlord should have or be aware of what is required, even if 
you have an agent doing the checks for you. 
 
The Right to Rent requires all landlords to check that anyone above the age of 18 living in the property has the right to remain in the 
UK. 
 
Two types of checks, one if the right is temporary, one if the right is permanent –Check the link in the Gov.uk Website and the 
Home Office Guidance – there is a Right to Rent handout with all the relevant information you need to check someone’s identity. 
There are two list of documents – List A and List B. List B is for those with limited stay. You must check them again when the right 
to stay ends and notify the Home Office if they cannot produce evidence of a continuing right to stay. If you don’t the Civil Penalty 
will kick in. 
 
If the right to stay is permanent e.g. holds an UK or EEA passport, check it in the presence of the holder and copy it. Keep it for 12 
months following the end of the tenancy. 
 
You must keep evidence of the checks you make – photocopy or on electronic device. Consider registering as a data controller 
under the Data Protection Act 1998 
 
Civil Penalty of up to £3,000 
 
You can use an agent to do the checks it will give you a statutory excuse for not doing the checks themselves, but you must get 
confirmation in writing if that is to give you a statutory excuse should things go wrong. 
 



Immigration Act 2016  
 
This legislation was passed on the 12 May 2016 and so is relatively hot off the press.  They are not yet in force but the expectation 
is it will be later in 2016.  
 
The intention is to build on the Immigration Act 2014 and the obligations of landlords to ensure their tenant’s have the right to be in 
the UK. Under the 2014 Act a landlord in breach would be liable to a civil penalty fine. Under the 2016 Act, an landlord may now be 
guilty of an offence if a landlord knowingly lets a property to someone who doesn’t have the right to rent in the UK or loses that right 
during the tenancy: 
 
The offence is committed where the landlord has let to one or more persons who do not have a Right to Rent; knows or should 
have know that those persons did not have a Right to Rent; and where there was a time limited Right to Rent but that has expired. 
 
Where a landlord has a statutory excuse e.g. has the written agreement of an agent to do the checks no offence is committed.  
 
Where the Landlord has inspected documents which turn out to be forged, then provided the forgery was not obvious, they will be 
protected as the landlord would not have known the tenant did not have the Right to Rent. 
 
However the Secretary of State will have the power under the Act to serve a notice on a landlord to inform the landlord his tenant 
does not have the Right to Rent, which would mean from the date of that notice the landlord would be immediately be guilty of an 
offence. 
 
After a period of lobbying the original draft provision of the Bill was changed to provide a defence to a landlord who after becoming 
aware of the loss or lack of the Right to Rent, takes reasonable steps to terminate the tenancy reasonably promptly. That means 
taking steps to evict the tenant.  
 
If the landlord does not have a notice from the Secretary of State e.g. he finds out himself the passport was a forgery, that might be 
under Section 21 of the Housing Act 1988 where the term has already come to an end, or under Section 8 on the ground the tenant 
has breached the tenancy relying upon a new Ground 7B. I could not see a District Judge refusing to grant a landlord possession 
because the consequences for the landlord are so serious. However should there be mixture of tenants and some have the Right to 
Rent, the Court may transfer the tenancy to those lawfully residing. Remember you must take action within a reasonable period if 
you are to rely on the Statutory Defence to avoid a period of imprisonment!  
 



If the Landlord receives a notice from the Secretary of State the occupier/tenant immediately losses any right of protection under 
the Eviction from Protection Act 1977 i.e. a landlord no longer needs to obtain a court order. The landlord has to serve a 28 day 
notice (no prescribed form as yet) and if the tenant does not go, the landlord may use reasonable force, or use no compliance to 
employ a High Court Enforcement Officer to remove the tenant. 
 
Be cautious. Some households will have a mixture of occupiers and some of them will have the Right to Rent and you must not 
remove them without a court order. You would probably be better to serve the Section 9 Notice and let the court sort it out. 
 
We are awaiting the Secretary of State’s guidelines. He has just lost his job by the way. 
 
I would expect that any person who has relied upon false documents would want to ‘disappear’ so you may find you have the 
property back without doing too much.  
 
The Housing and Planning Act 2016  
 
The Act introduces a wide range of new powers including the extension of the right to buy to social housing (very contentious), 
banning orders against ‘rogue landlords’ of HMO’s, creates the right to collect data of things such tenant and landlord names and 
addresses held by the tenancy deposit organisations which the Secretary of State will use to serve notices (make sure your details 
are kept up to date!).  
 
It also enables the Secretary of State to introduce Electrical Safety Regulations (section 122) not yet in force – but it is on the cards 
so you may want to prepare for it.    
 
Data Protection Act 1998  
 
If you are keeping data in relation to a tenant you will need to register as a data controller with the ICO and pay an annual fee 
 
Deregulation Act 2015  
 
Introduced amendments to tenancy deposits, regulations for new section 21 notice on all tenancies from the 1st October 2015. 
 
Now mandatory requirement for new prescribed information ‘How to Rent’, copy of EPC and Gas Safety certificates, and to have 
smoke and carbon monoxide detectors at maintained and installed at the start of the tenancy. 
 



How to Rent leaflet is regularly updated – latest amendment February 2016 (which covers the Right to Rent changes). 
 
You can use email addresses to serve the How to Rent information 
 
Restriction on Section 21 of Housing Act 1988 if you do not comply – creating security of tenure by default. 
 
Refer to EPC, Gas Safety Certificate and How to Rent in tenancy agreement and get tenant to acknowledge they have received a 
copy of them. 
 
Documents have to be current at the commencement of tenancy only. Not ongoing obligation to provide amended or renewed 
documents BUT if you grant a new tenancy you have to do it again 
 
Housing Act 1985  
 
The recoverability of service charges on residential properties.  

The power to recover residential service charges. 

An overriding principle in relation to the recovery of service charges is that a landlord is not obliged to provide any service that is 
not expressly set out in the lease. It follows from this that a landlord is not entitled to levy a service charge, nor is a leaseholder 
obliged to pay for anything, that is not covered in the lease. 

Reasonableness of the service charge demand 

Another overriding principle is that a service charge must be reasonable, to the extent that it must be reasonably incurred (but not 
necessarily reasonable in amount) and that the works or services must be of a reasonable standard. 
Hence, a landlord is entitled to be reimbursed for his expenditure on the maintenance, repair and upkeep of the building and he is 
not usually bound to minimise his costs, but he is not permitted to make a profit. 

Raising a dispute as to residential service charge—application to the First-Tier Tribunal (Property Tribunal) 

With these two principles in mind, in the case of a dispute, either a landlord or a leaseholder may make an application to the First-
Tier Tribunal (FTT) as to whether a service charge, or a proposed charge, is payable. 
 
The application is made under LTA 1985, s 27A. 



 
The FTT may also decide: 
 

By whom the service charge is payable 
 

To whom it is payable 
 

When it is payable 
 

The amount payable; and/or 
 

The manner in which it is payable 
 

No application may be made where the service charge dispute has been: 
 

Agreed or admitted by the leaseholder 
 

Determined by a court; or 
 

Referred to arbitration or determined by arbitration 
 

However, if the leaseholder has paid all or part of the service charge, he is not necessarily deemed to have agreed or admitted it. 
 
Reasonableness 
 
Perhaps the most typical application before the FTT will be whether a service charge, or proposed charge, is reasonable and 
payable. This type of application covers a whole host of scenarios for both landlords and leaseholders. 
 
The FTT will consider the evidence put before it and make a decision taking into account some of the following questions of 
reasonableness: 

Was it or would it be reasonable for the costs to be incurred? 
 
Are or were the works or services necessary? 



 
Are the works sufficient to remedy the problem? 
 
Are the works or services adequate or are they too extensive? 
 
Were or will the works or services be to a reasonable standard? 
 
Was or is the original specification for the works or services adequate? 
 
Was the job allowed to expand as additional repairs were revealed? 
 
If so, are there genuine grounds for additional works? 
 
What are the landlord’s procedures for assessing and controlling costs? 
 
Has the landlord complied with the consultation requirements for major works (if appropriate)? 
 
Are there arrangements for competitive tendering or obtaining competitive estimates? 
 
Do the works or services arise from a contract already in place? 
 
How adequate is site supervision? 
 
What systems are there for checking and paying invoices? 
 
What arrangements are there for checking the services provided against those specified? 
 
Is the standard of the works or services proposed or completed appropriate and reasonable? 
 



Wording of demand and notices 
 
Any demand for payment of service charge must include the landlord’s name and address together with a summary of the 
leaseholders' rights and obligations in relation to service charges, otherwise the leaseholders are entitled to withhold payment of 
the service charge.  
 
However, whilst an incorrectly worded demand might prompt an application by a leaseholder to the FTT, as described above, in 
order to avoid payment of a service charge, it is generally possible for a landlord to remedy an error in a demand: 
 

In Johnson, the original demands included the name and address of the managing agent rather than the landlord. The 
landlord served fresh demands with his own name and address, which the UT held to be valid under LTA 1985, s 47(2) 

 
In Tingdene, the landlord failed to provide a summary of rights and obligations with two earlier service charge demands, but 
did so with a later demand, which the UT held cured the defect 
 

Hence, any application is likely to lead to a correction by the landlord and be wasted on the part of the leaseholder. 
 
Time limit on making demands 
 
When demands are served after the works are completed or the services provided, the landlord must issue the demand within 18 
months. Leaseholders are not liable to pay any service charge that was incurred more than 18 months before a demand was 
served unless the leaseholder was notified in writing that those costs were incurred and that he would subsequently be required 
to contribute to them by way of a service charge. 
 
Typically in residential leases, a landlord is entitled to claim his legal costs in managing the property as part of the service charge, 
including any costs incurred in FTT actions. 
 
A leaseholder may make an application under LTA 1985, s20C for an order that all or part of the landlord's costs arising from FTT 
proceedings are not included in the service charge. This application can be made regardless of whether or not the leaseholder is 
the applicant or respondent to the application whether he is the applicant or the respondent to the application. 
 



Leasehold Reform, Housing and Urban Development Act 1993  
 
The extension of long residential leases on flats. 
 
A tenant who holds a long lease of a flat has a statutory right (subject to compliance with statutory qualifying criteria) to a 90 year 
extension of the lease, for which the tenant must pay a premium (There is also a statutory right to purchase the freehold which I 
do not cover here) 
 
Although the right is expressed as the tenant being granted an extended lease, the actual method for giving effect to this right is 
for the tenant to be granted a new lease, in substitution for the existing lease, for a term equal to the unexpired residue of the 
existing lease plus 90 years. 

The right to an extended lease may be exercised repeatedly. The right to an extended lease may also be exercised by the 
personal representatives of a deceased qualifying tenant who had not exercised the right prior to his death, provided that they 
give notice to exercise the right within two years of the grant of probate or letters of administration. The procedure for obtaining an 
extended lease can then be pursued either by the personal representatives or by anyone else to whom the lease is transferred. 

Premium payable 

The premium for the extended lease comprises: 
 

Lost ground rent—the capitalised value of the ground rents which would have been paid to the landlord had the existing lease 
continued 

 
Diminution in open market value —usually (unless the unexpired term of the lease was already very long) the open market 
value of the reversion in the flat decreases as a result of the grant of the lease extension 

 
Compensation for severance —any reduction in the value of other property belonging to the landlord which is caused by the 
lease extension 
 

In addition, where the unexpired residue of the existing lease is 80 years or less at the date of the tenant's notice requesting an 
extended lease, the tenant must also pay half of the marriage value arising from the lease extension. Marriage value is a 



valuation concept which recognises the fact that, in contrast to the (likely) fall in the capital value of the reversion interest, the 
capital value of the lease will rise as a result of the extension, usually by more than the corresponding fall in the value of the 
reversion. Where the total value of the landlord’s and tenant’s interests after the lease extension is greater than the total value of 
those interests before the lease extension, the difference is known as the marriage value. 

Qualifying criteria 

The right to an extended lease arises where: 

The tenant has owned the leasehold interest in the flat for at least two years before service of the notice requesting an 
extended lease  
 
The flat is held on a long lease which is generally one granted for more than 21 years 
 
The rent is a low rent 
 
Residence in the relevant flat is no longer a pre-condition to the right to an extended lease. 

 
Where a lease is held in joint names, the joint tenants are regarded as a single tenant for the purposes of the right to acquire an 
extended lease. 

Terms of the new lease 

The extended lease must be granted for a peppercorn rent and on broadly the same terms as the existing lease. Variations are 
permissible to reflect changes in circumstances since the grant of the existing lease, eg alterations to the flat or to the building 
there is no power under the legislation to add an entirely new provision in the new lease which is not in the original lease. 
 
If the terms of the extended lease cannot be agreed, either party can apply for them to be settled by a leasehold valuation tribunal 
in Wales or the First-tier Tribunal (Property Chamber) in England. 



Landlord’s opposition 

The landlord may oppose the tenant’s request for an extended lease on the grounds that: 

The tenant does not meet one or more of the qualifying criteria set out above, or 
 

The tenant’s lease is due to expire within five years and the landlord intends, once the lease has been terminated, to 
redevelop ‘any premises in which the [tenant’s] flat is contained’ and cannot reasonably do so without obtaining possession of 
the flat; for this purpose the premises must be an objectively recognisable building or part of a building 
 

Any dispute as to the landlord’s right to oppose a lease extension is determinable by the county court. 

Contracting-out 

It is not possible to contract out of the right to a lease extension under. However, this prohibition does not preclude the tenant 
from surrendering his lease at any time, nor does it preclude him from abandoning his claim to an extended lease after initiating 
the statutory procedure. 

Protection by registration 

Once the tenant has given notice to the landlord requesting a lease extension, the flat can be sold with the benefit of the right to 
an extended lease. In order to ensure that the exercise of the right binds the landlord’s successors in title, you should register the 
notice against the landlord either by way of a notice (registered land) or by way of a land charge (unregistered land). 
 
 
 



SECONDARY LEGISLATION 
 
 
The Housing (Tenancy Deposits) (Prescribed Information) Order 2007 (SI2007/797) 
 
The Assured Shorthold Tenancy Notices and Prescribed Requirements (England) Regulations 2015. 
 
Gas Safety (Installation and Use) Regulations 1998 
 
Energy Performance of Buildings (Certificates and Inspections) (England and Wales) (Amendment) Regulations 2012 
 
County Court Rules 1998 
 
 
Practice and procedure, Possession proceedings   
 
How to fill in a possession claim based on a Section 21 or Section 8 of the Housing Act 1988 
 
Accelerated Possession Claim if you have a written tenancy 
 



 
1. LEGISLATION AFFECTING COMMERCIAL LETTING OF PREMISES 
 
Law of Property Act 1925 section 146, repairs and forfeiture 
 
Under this legislation controls the way a landlord manages breaches of a lease by a commercial tenant. There are strict rules on 
when a notice must be serve when a tenant is in breach, and in most cases the ability of a tenant to remedy any breach before the 
landlord is able to forfeit the lease (bring it to an end before the term expires). 
 
Landlord and Tenant Act 1954, the statutory right to renew business tenancies 
 
A really important piece of legislation which protects the right of a business tenant to a new lease of the property. There are strict 
rules as to when a notice has to be served and when a court application for a new tenancy must be made. 
 
Regulatory Reform (Business Tenancies) (England and Wales) Order 2003, expanded the ability of parties to contract out 
of the renewal provisions.   
   
This has qualified the right to a new business tenancy, but requires both the landlord and tenant to agree to ‘contract out’ of the 
protection rules under the 1954 Act. 



 


